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1. The Home Office and Immigration Officers have a range of very broad powers to detain 

individuals for immigration purposes, namely powers to detain:   

a. Those seeking entry to the UK, pending a decision whether to grant leave to 

enter;1  

b. Those who are liable to administrative removal from the UK, whether because 

they have been refused leave to enter, are considered to be “illegal entrants”, 

have used deception to gain leave to enter or remain, or because they have 

overstayed their leave or otherwise breached the conditions of leave;2  

c. Those who are liable to deportation who have been recommended for deportation 

by a court, where a decision has been taken to deport, and once a deportation 

order has been signed;3 

d. ‘Foreign criminals’ sentenced to 12 months imprisonment or longer, pending 

consideration of whether they are liable to ‘automatic deportation’.4 

 

2. None of these powers has any time limit on it. None of these powers is subject to any 

automatic judicial or other independent oversight. Decision making is generally 

delegated to junior Home Office officials with large caseloads. In non-deportation cases 

detention should be reviewed after 24 hours and every 7 days during the first month of 

detention, and thereafter on a monthly basis; in deportation cases monthly reviews are 

required.5 In practice, these reviews are often missed, or are very cursory, contain 

inaccuracies, or fail to demonstrate any real consideration of the individual facts or the 

necessity for continued detention.  

 

3. Immigration bail hearings do not offer meaningful oversight of the lawfulness of 

continuing detention. First, there is no automatic right to a bail hearing,6 so whether in an 

individual case a bail hearing even happens depends on the detainee having the 

wherewithal to apply for bail. Second, although the Home Office bears in principle the 

burden of justifying continued detention it rarely produces more than its ‘bail summary’ 
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 Paragraph 16, Schedule 2 to the Immigration Act 1971 

2
 Paragraph 16, Schedule 2 to the Immigration Act 1971 

3
 Paragraph 2, Schedule 3 to the Immigration Act 1971 
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 Section 36, UK Borders Act 2007 
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 Chapter 55.8 of the Enforcement Instructions and Guidance (‘EIG’).  
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 Part III of the Immigration and Asylum Act 1999 would have introduced a system of automatic bail hearings 

(1) between 8 and 10 days of detention and (2) between 33 and 38 days of detention. It was never brought 
into force and was repealed by the Nationality, Immigration and Asylum Act 2002.  



containing a recitation of the chronology of the detainee’s immigration history, often with 

serious inaccuracies, and usually pro forma reasons justifying continued detention. It is 

unusual for underlying documents to be produced by the Home Office and the assertions 

in the bail summary are taken at face value by the Tribunal. Third, the Tribunal is not 

concerned with the lawfulness of detention. It is supposed to assume that detention is 

lawful and to focus on whether bail is justified. Although the Presidential Guidance on 

bail indicates that Judges should take into account arguments about the lawfulness of 

continuing detention as part of their consideration of whether to grant bail, in practice 

their primary concern is with the likelihood of the detainee complying with bail; they have 

no power to find detention unlawful or to award damages.  

 

4. The main route to challenge ongoing detention is therefore through judicial review 

proceedings in which detainees can seek an order for their release and damages for 

past unlawful detention.7 There are practical considerations which make judicial review 

an inadequate source of independent oversight of detention, such as the difficulty of 

securing legal representation, need to obtain legal aid, and delays in the hearing of 

claims caused by the overloading of the Administrative Court list.  

 

5. However in this paper it will be suggested that it is inherent in the legal tests that while 

judicial review may eventually offer an effective means of securing release it does not 

offer effective scrutiny of past detention; since a judicial review claim cannot be brought 

by any individual detainee on a monthly, quarterly or even – realistically – yearly basis it 

is inevitable that individuals will remain detained unlawfully for long periods without 

effective judicial oversight.   

  

6. There are two main sources of limitation on the exercise of the power to detain:  

a. The so-called Hardial Singh principles;  

b. Home Office policy, primarily that set out in Chapter 55 of the Enforcement 

Instructions and Guidance (‘EIG’).  

 

7. The Hardial Singh principles were conveniently summarised by Dyson LJ (as he then 

was) in R (I) v SSHD [2002] EWCA Civ 888 at [46]-[47]:  

...  
i)The Secretary of State must intend to deport the person and can only use the 
power to detain for that purpose; 
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 An application for habeas corpus is also possible although unusual in practice.  



ii)The deportee may only be detained for a period that is reasonable in all the 
circumstances; 

 
iii)If, before the expiry of the reasonable period, it becomes apparent that the 
Secretary of State will not be able to effect deportation within that reasonable 
period, he should not seek to exercise the power of detention; 

 
iv)The Secretary of State should act with reasonable diligence and expedition to 
effect removal. 

 
Principles (ii) and (iii) are conceptually distinct. Principle (ii) is that the Secretary 
of State may not lawfully detain a person "pending removal" for longer than a 
reasonable period. Once a reasonable period has expired, the detained person 
must be released. But there may be circumstances where, although a 
reasonable period has not yet expired, it becomes clear that the Secretary of 
State will not be able to deport the detained person within a reasonable period. 
In that event, principle (iii) applies. Thus, once it becomes apparent that the 
Secretary of State will not be able to effect the deportation within a reasonable 
period, the detention becomes unlawful even if the reasonable period has not yet 
expired. 

 
 

8. This formulation was approved by the Supreme Court in R (Lumba and Mighty) v SSHD 

[2011] UKSC 12, [2012] 1 AC 245. The same principles apply, with appropriate 

modification, to cases of administrative removal.  

 

9. In the absence of any limit on the period for which detention may be lawful and in the 

absence of any regular process of independent scrutiny, the difficulty with these 

formulations is that the concept of a ‘reasonable’ period of detention can be elastic, and 

ascertaining at what point it was, or should have been, ‘apparent’ or ‘clear’ to the Home 

Office that removal was not going to be possible within a ‘reasonable’ period, is a very 

difficult exercise. It is not uncommon for judges to decide that detention has been lawful 

to date but has now become unlawful: in the absence of any surer yardstick, they will 

assign the date of the hearing, or the date of their judgment, as the date on which 

detention has become unlawful. 

 

10. The first question is whether the person has already been detained for an unreasonable 

period overall. The answer to that question is inherently fact-specific. It will depend upon 

a consideration of all relevant factors. As Dyson LJ said in the I case:  

It is not possible or desirable to produce an exhaustive list of all the circumstances 
that are or may be relevant to the question of how long it is reasonable for the 
Secretary of State to detain a person pending deportation pursuant to paragraph 2(3) 
of schedule 3 to the Immigration Act 1971. But in my view they include at least: the 
length of the period of detention; the nature of the obstacles which stand in the path 
of the Secretary of State preventing a deportation; the diligence, speed and 
effectiveness of the steps taken by the Secretary of State to surmount such 
obstacles; the conditions in which the detained person is being kept; the effect of 



detention on him and his family; the risk that if he is released from detention he will 
abscond; and the danger that, if released, he will commit criminal offences. [48] 
 

11. These factors will inevitably vary from case to case. The courts have often said that it is 

not desirable or permissible to draw comparisons between different cases in deciding 

whether the length of detention is unreasonable. There is no ‘tariff’ and there is no 

maximum time period beyond which detention necessarily either cannot be justified or 

becomes harder to justify. But – in the absence of any statutory time limit - unless a 

comparison can be made with other cases, the degree of arbitrariness increases. Thus in 

R (Amin Sino) v SSHD [2011] EWHC 2249 (Admin), the Deputy Judge observed that:  

Nonetheless, although there may be no legal rule that there is an outer limit to the 
period for which it may be reasonable to detain an individual pending removal who is 
unlikely to pose a risk to national security or a very grave risk to the public if 
released, that does not mean in my judgment that no general guidance at all can be 
obtained about what a reasonable period in such cases may be from other decisions 
on immigration detention. Indeed, absent any such general guidance, decisions on 
the application of the second Hardial Singh principle would be at risk of being 
arbitrary, depending on the unguided intuition of the individual judge hearing any 
particular case... [60] 
 

12. The second question, applying the third Hardial Singh principle, requires the Court to 

consider whether, even if the person has not yet been detained for an unreasonable 

period, there is a realistic prospect of deportation or removal being effected before the 

period of detention becomes unreasonable. In his judgment in Lumba, Lord Dyson JSC 

said that: 

A convenient starting point is to determine whether, and if so when, there is a 
realistic prospect that deportation will take place. ... if there is no realistic prospect 
that deportation will take place within a reasonable time, then continued detention is 
unlawful. [103] 
 

13. Where there is a risk of absconding or of reoffending, particularly where that entails a 

risk of serious harm, there is no requirement for removal to be imminent in order for 

continued detention to be justified. The prospect of removal does not have to be definite 

or certain and nor does the Home Office have to be able to say – or even estimate – 

when removal is likely to take place. In R (MH) v SSHD [2010] EWCA Civ 1112, 

Richards LJ said that:  

... Of course, if a finite time can be identified, it is likely to have an important effect on 
the balancing exercise: a soundly based expectation that removal can be effected 
within, say, two weeks will weigh heavily in favour of continued detention pending 
such removal, whereas an expectation that removal will not occur for, say, a further 
two years will weigh heavily against continued detention. There can, however, be a 
realistic prospect of removal without it being possible to specify or predict the date by 
which, or period within which, removal can reasonably be expected to occur and 
without any certainty that removal will occur at all. Again, the extent of certainty or 
uncertainty as to whether and when removal can be effected will affect the balancing 



exercise. There must be a sufficient prospect of removal to warrant continued 
detention when account is taken of all other relevant factors.  
 

14. All of which begs the question: what is a “sufficient prospect” of removal?  

 

15. The time which a detainee has already spent in detention weighs heavily in this 

balancing exercise and where the period of detention has already been a lengthy one, 

the Court will give particularly anxious scrutiny to the justification for continued detention 

and the prospects of removal: MH, [63] and [73]. But the reality is that a person may 

have been detained for an excessively long period, possibly one which had the matter 

come before the court in the past would have led to a finding that detention had become 

unlawful, but if by the date of the hearing of the judicial review the Home Office has 

pulled out all the stops and is able to offer a sufficient prospect of removal in the 

relatively near future, continued detention will be upheld.    

 

16. In principle it is for the Court to determine whether detention has, at all times, complied 

with the Hardial Singh principles for itself – i.e. the matter is not subject solely to 

Wednesbury rationality review.  

 

17. However, the Courts have stressed that, while they are not conducting a Wednesbury 

review, when considering past detention what matters is whether it should have been 

“apparent” to the Secretary of State that removal within a reasonable timescale was not 

a realistic prospect. Thus in R (Muqtaar) v SSHD [2012] EWCA Civ 1270 [2013] 1 

W.L.R. 649, Richards LJ said: 

I stress “apparent”, because that is the word used in the approved formulation of 
Hardial Singh principle (iii) and in my view it is important not to water it down so as to 
cover situations where the prospect of removal within a reasonable period is merely 
uncertain. [36] 
 

18. It is one thing for a Court to ask itself whether at the date of the hearing before it there is 

a “sufficient prospect” of removal going forward to justify continued detention. It is 

however particularly difficult for a judge to reliably and fairly assess this question by 

reference to any given point of time in the past. It cannot judge the question with the 

benefit of hindsight but must attempt to do so by putting itself in the shoes of the Home 

Office at that point in time, and considering the information that was – or ought to have 

been – available to the Home Office at that time.  

 

19. The best evidence available to the court is likely to be the documented detention reviews 

– in many cases the Home Office does not file any witness evidence addressing the 



justification for detention at any particular point in the history.8 Yet these reviews are 

often particularly oblique and although now often lengthy documents (in deportation 

cases at least), contain much repetitive material, and the actual reasons for maintaining 

detention may give little indication of what the prospects of removal actually were at any 

particular point in time.  

 

20. The fourth Hardial Singh principle, which requires the Home Office to act with all 

reasonable diligence and expedition to effect removal, is obviously of particular 

importance in ensuring that individuals are only detained for a reasonable period.  

 

21. However, whether detention was unlawful in the past on the basis of this principle is 

again something to which the Courts have taken a more ‘hands off’ approach. 

Considering a case based primarily on this principle, in R (Krasniqi) v SSHD [2011] 

EWCA Civ 1549, Carnwath LJ said:  

The Hardial Singh principles, though approved as such by the Supreme Court, are 
not the equivalent of statutory rules, a breach of which is enough to found a claim in 
damages. As I understand them, they are no more than applications of two 
elementary propositions of English law: first, that compulsory detention must be 
properly justified, and, secondly, that statutory powers must be used for the purposes 
for which they are given. To found a claim in damages for wrongful detention, it is not 
enough that, in retrospect, some part of the statutory process is shown to have taken 
longer than it should have done. There is a dividing-line between mere administrative 
failing and unreasonableness amounting to illegality. Even if that line has been 
crossed, it is necessary for the claimant to show a specific period during which, but 
for the failure, he would no longer have been detained. [12] 
 

22. He observed that “The position can be tested by asking what, on the balance of 

probabilities, would have happened if an application had been made to court on either of 

the dates suggested as the beginning of the unlawful detention” [14]. That is an 

inherently difficult exercise.  

 

23. In cases in which a challenge is based not on Hardial Singh but on the application of the 

Home Office’s published policy on detention these problems are more acute. It is now 

well established that where the Home Office makes a material public law error in 

deciding to detain or to maintain detention that will vitiate the authority for detention. 

Such errors can include the application of an unlawful policy (as in Lumba); a failure to 

comply with a published policy which bears on the legality of detention (as in Kambadzi); 

incorrectly construing a published policy; or applying a policy in an irrational manner.  
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 Something for which the Home Office has been frequently criticised by the Court: see e.g. R (I & Others) v 

SSHD [2010] EWCA Civ 727, paras 47-56. In other cases, the Court has held that evidence filed is false and 
misleading or simply incomplete: e.g. R (Amin Sino) v SSHD [2011] EWHC 2249 (Admin), paras 16-41. 



 

24. There are now countless examples in the reported cases where the Home Office has 

been held to have detained individuals unlawfully for one of these reasons.9 In some 

instances, the failures to comply with published policy, or misinterpretation of that policy, 

or application of a secret, unpublished policy, can properly be characterised as 

systemic.10 But where that failure is historic, the only remedy for the individual concerned 

will be a declaration that his detention was unlawful, and, often, nominal damages, 

usually as little as £1. In order to establish that damages should be nominal, the 

Secretary of State need only show that if it had correctly applied its published policy it 

would have detained the person in any event. There has been some divergence in the 

authorities but it is now reasonably clear that the Court will assess that question on a 

Wednesbury basis.11 So it will only order substantial damages if it holds that no 

reasonable decision maker, properly applying the published policy, could have 

concluded that detention was justified.  

 

25. The consequence of this approach is that there are likely to be many individuals who are 

unlawfully detained at any given time. But if the Home Office can offer an ex post facto 

rationalisation of detention, purporting to apply its published policy, and if its application 

to the facts of the individual case (such as they can be ascertained on the sparse 

information generally available to the court) comes within the wide range of Wednesbury 

reasonable responses, it suffers no consequences for unlawful detention and the 

detainee receives no compensation. The Home Office’s published policies, while in many 

instances setting out sound principles limiting the use of detention as a last resort and 

only where there are no reasonable alternatives, are barely worth the paper that they are 

written on. 

 

26. Regular, automatic judicial oversight of detention, with a requirement for the Home Office 

to provide properly evidenced justification for detention at each review, to be scrutinised 

by the Court with the assistance of publicly funded legal representation for the detainee, 

would give the Hardial Singh principles and the Home Office’s published policies teeth 

and ensure that where detention is inconsistent with policy it does not continue, and 

enable the Court to genuinely reach its own view as to whether, at any given review, 

there remains a sufficient prospect of removal to justify continued detention.  
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 E.g. Lumba; R (OM (Nigeria)) v Secretary of State for the Home Department [2011] EWCA Civ 909 

10
 As in Lumba. 

11
 See e.g. R (LE (Jamaica)) v SSHD [2012] EWCA Civ 597; R (O) v SSHD [2014] EWCA Civ 990 [2015] 1 W.L.R. 

641. This is one of the issues that will be considered by the Supreme Court in O’s case.  


